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1 ᮾி㧗ุᖹᡂඖ 1࣭0 2࣭6㔠ุ835ྕ23㡫ࠊ๓ᶫᆅุᖹᡂ7 3࣭ 1࣭4ุ᫬1532ྕ135㡫ࠋ 






ᐇ⩏ົ࡟㛵ࡍࡿ୍⪃ᐹ̿ᶵ⬟࡟ᛂࡌࡓ⩏ົࡢタィ᪉㔪ࠖࠗ ⴠྜㄔ୍ඛ⏕㑏ᬺグᛕ࣭ၟ஦ἲ࡬ࡢᥦゝ 2࠘27㡫㸦2004ᖺࠊၟ஦ἲົ㸧㸧ࠋ 
4 ୙ἲ⾜Ⅽ㈐௵ࢆ⫯ᐃࡋࡓ౛࡜ࡋ࡚ࠊᮾிᆅุᖹᡂ3࣭ 2࣭ 25ุ᫬1399ྕ69㡫ࠊ኱㜰ᆅุᖹᡂ14࣭ 9࣭ 11ປാุ౛840ྕ62㡫ࠊᮾிᆅุᖹᡂ18࣭
12 1࣭2ุ᫬1981ྕ53㡫ࠊᮾிᆅ⿢ᖹᡂ22 7࣭ 7ุ࣭ࢱ1354ྕ176㡫ࠋྰᐃࡋࡓ౛࡜ࡋ࡚ࠊᮾிᆅุᖹᡂ5 8࣭ 2࣭5ุ᫬1497ྕ86㡫ࠋ 




























ཝ᱁࡟つไࡍࡿ㸦ᮏ✏࡛ࡣϩ❶࡟࠾࠸ ࡚ࠕཝ᱁࢔ࣉ࣮ࣟࢳ ࡢࠖྂ඾ⓗ඾ᆺ࡜ࡋ࡚⤂௓ࡍࡿ㸧Regal (Hastings) Ltd 
v Gulliver13ุỴ࡟࠾ࡅࡿྲྀ⥾ᙺࡢ➇ᴗࡢ㈐௵ࡢุ♧ࡀࠊࠕྲྀ⥾ᙺࡀ⩏ົ㐪཯࡟ࡘࡁㄔᐇ㸦good faith㸧࡛࠶ࡗࡓ࠿
                                                  
5 ⏣୰࣭๓ᥖὀ3ࠊ227㡫ࠋ 
6 ྠୖࠊ262㡫ࠋ 






10 ౛࠼ࡤࠊBell v Lever Bros Ltd [1932] AC 161 at 195 (HL). 
11 㞠࠸୺㸦఍♫㸧ࡢ஦ᴗ࡟ᚑ஦ࡋ࡚࠸ࡿ㛫࡟㧗ᗘ࡞ᢏ⬟ࢆ㌟࡟ࡘࡅࡓ౑⏝ேࡣࠊ➇த఍♫ࡢ⫋ົ࡟ᚑ஦ࡍࡿࡇ࡜ࡀ࡛ࡁ࡞࠸࡜ࡋࡓࡶࡢ࡜ࡋ࡚ࠊHivac 
Ltd v Park Royal Scientific Instruments Ltd [1946] Ch 169, [1946] 1 All ER 350, HL. 
12 Paul L. Davies Gower’s Principles of Modern Company Law (London, Sweet & Maxwell, 6th edn, 1997) at 622 n.35.࡞࠾ࠊࡇࡢᩥ⊩ࡢᙜヱ㒊ศ
ࡣࠊࡑࡢᚋࡶᮏ✏ϩ❶᳨࡛ウࡍࡿIn Plus Group Ltd v Pyke᥍ッ㝔ุỴ㸦[2002] EWCA Civ 370; [2003] BCC 332 (Court of Appeal)㸧࡛ ࡶཧ↷ࡉࢀ
࡚࠸ࡿ㸦at [83]㸧ࠋ 
13 [1967] 2 AC 134n, [1942] 1 All ER 378, HL. 

























⏝࡛ࡁࡿ࠿࡝࠺࠿ࡣၥࢃ࡞࠸㸦immaterial㸧㸧ࠖࠋ ࡜つᐃࡍࡿࠋࡲࡓࠊࡇࢀ࡟㛵ࡋࠊ➨ 170 ᮲㸦୍⯡ⓗ⩏ົࡢ⠊ᅖ
࠾ࡼࡧᛶ㉁㸦Scope and nature of general duties㸧㸧(2)㡯(a)ྕ ࡀࠊࠕࡑࡢ⪅ࡀྲྀ⥾ᙺ࡛࠶ࡗࡓ᫬࡟ㄆ㆑ࡍࡿ࡟⮳ࡗ
                                                  
14 Cook v Deeks [1916] 1 AC 554, PC; Regal (Hastings) Ltd v. Gulliver [1967] 2 AC 134n, [1942] 1 All ER 378; Industrial Development 
Consultant Ltd v Cooley [1972] 2 All ER 162, [1972] 1 WLR 443. 

















20 David A. Bennett et al. Palmer's Company Law: Annotated Guide to the Companies Act 2006 (London, Thomson Reuters (Legal) Limited, 




















ࢀ࡚ࡁ࡚࠸ࡿࡀࠊ౛࠼ࡤ௦⾲ⓗ࡞ぢゎࢆࠊձPCG㸦Principles of Corporate Governance: Analysis and 
Recommendations㸧࡟࠾ࡅࡿᇶ‽㸦ALI㸦American Law Institute㸧ᇶ‽㸧23ࠊ࠾ࡼࡧղࢹ࢙ࣛ࢘࢔ᕞุ౛࡟࠾





                                                  
21 ➨171᮲࡞࠸ࡋ➨177᮲࡟ᐃࡵࡽࢀࡓྲྀ⥾ᙺࡀᙜヱ఍♫࡟ᑐࡋ࡚㈇࠺୍⯡ⓗ⩏ົ㸦general duties㸧ࡣࠊ➨170᮲(3)㡯࡟ࡼࡗ࡚ࠕྲྀ⥾ᙺ࡟ᑐࡍ
ࡿ㛵ಀ࡛㐺⏝ࡉࢀࡿࡶࡢ࡜ࡋ୍࡚ᐃࡢࢥ࣮࣭ࣔࣥࣟ ࣮ࣝࣝ࠾ࡼࡧ⾮ᖹἲཎ๎࡟ᇶ࡙ࡃࡶࡢ࡛࠶ࡾྲྀࠊ ⥾ᙺࡀ఍♫࡟ᑐࡋ࡚㈇࠺⩏ົ࡟㛵ࡋ࡚ࡣᙜヱࢥ







24 Curtis J. Milhaupt⦅ࠗ⡿ᅜ఍♫ἲ 7࠘8-84㡫㸦᭷ᩫ㛶ࠊ2009ᖺ㸧ࠋ 





26 Guth v Loft, Inc., 5 A.2d 503 (Del. 1939)࡛ ♧ࡉࢀࡓᇶ‽㸦ࢸࢫࢺ㸧࡛ ࠊḟࡢ4せ௳࡟ヱᙜࡍࡿ࠿ྰ࠿࡟ࡼࡾ஦ᴗᶵ఍ࡢ౵ዣ࡟ヱᙜࡍࡿ࠿࡝࠺࠿ุ
᩿ࡉࢀࡿ࡜ࡍࡿࠋձ఍♫ࡀࡑࡢ஦ᴗᶵ఍ࢆ฼⏝࡛ࡁࡿࡔࡅࡢ㈈ᨻⓗ࡞వ⿱ࡀ࠶ࡗࡓ࠿࡝࠺࠿ࠋղࡑࡢ஦ᴗᶵ఍ࡀࡑࡢ఍♫ࡀ⾜ࡗ࡚࠸ࡿႠᴗ࡜ྠ✀࣭




ࡍ࡜࠸࠺ࡇ࡜࠿ࡽࡃࡿ୺᪨࠿࡜ᛮࢃࢀࡿ㸦David Kershaw Company Law in Context (Oxford University Press, 2nd edn, 2012) at 588㸧ࠋ 
28 Id., at 518; Andrew Keay Directors’ Duties (Bristol, Jordan Publishing, 2nd edn, 2014) at 314; Paul L. Davies & Sarah Worthington Gower 
4 The Faculty of Economics and Business Administration Journal, KGU, No.4, March 2017 
5 
 
᱁࢔ࣉ࣮ࣟࢳ ࡢࠖྂ඾ⓗ࡞௦⾲࡜ゝࡗ࡚ࡼ࠸Regal (Hastings) Ltd v Gulliver㈗᪘㝔ุỴ29࡜ࠊ࢝ࢼࢲἲࡢࡶࡢ࡛
࠶ࡿࡀ࢖ࢠࣜࢫἲ࡛ࡶࡼࡃཧ↷ࡉࢀࡿࠕᰂ㌾࢔ࣉ࣮ࣟࢳࠖࡢྂ඾ⓗ௦⾲࡛࠶ࡿAero Service Ltd v O'Malley᭱㧗
⿢ุỴࢆᴫほࡍࡿࠋ
 

















 ࠕཷㄆ⪅㸦fiduciary㸧ࡢᆅ఩ࢆ⏝࠸ࡿ⪅ࡀ฼ᚓࢆᚓࡓሙྜࡣࠊ⾮ᖹἲ࣮ࣝࣝ㸦rule of equity㸧ࡀᙉࡃせồࡉࢀࠊ





                                                                                                                                                  
Principles of Modern Company Law (London, Sweet & Maxwell, 10th edn, 2016) at 541. 
29 [1942] 1 All ER 378, [1967] 2 AC 134, [1942] UKHL 1.  
30 [1974] SCR 592. 
31 ࢥ࢙ࣔࣥ࢘ࣝࢫ㸦the Commonwealth㸧ἲᇦ࡟࠾࠸࡚ࡶࠊከࡃࡢᅜ࡛ࠕᰂ㌾࢔ࣉ࣮ࣟࢳࠖࢆ᥇⏝ࡋࡓุ౛ࡣከᩘ࠶ࡿࠋ࢝ࢼࢲࡢCanadian Aero 
Service Ltd v O'MalleyุỴ௨እ࡟ࡶྠᅜࡢPeso Silver Mines Ltd v CropperุỴ㸦[1966] 58 DLR 1㸧ࡸࠊ࣮࢜ࢫࢺࣛࣜ࢔ࡢQueensland Mines Ltd 
v HudsonุỴ㸦(1978) 52 ALJR 399 (PC)㸧࡞࡝ࡀࠊࡇࡢ࢔ࣉ࣮ࣟࢳࡢⴭྡ࡞ࡶࡢ࡜ࡉࢀ࡚࠸ࡿ㸦A Keay, supra note 28, at 317.㸧 
32 ࢖ࢠࣜࢫ఍♫ἲ࡟㛵ࢃࡿno-conflict࣮ࣝࣝ࡜no-profit࣮ࣝࣝ࡟ࡘ࠸࡚ࡣࠊᣋ✏ࠕ࢖ࢠࣜࢫ఍♫ἲ࡟࠾ࡅࡿྲྀ⥾ᙺࡢཷク⪅ⓗ⩏ົ F̿iduciary duty
࡜Non-fiduciary dutyࡢほⅬࢆ୰ᚰ࡜ࡋ࡚̿ ிࠖᅬ63ྕ51-58㡫㸦2011ᖺ㸧ࠋRegalุỴ௨๓࡟no-profit࣮ࣝࣝࡀཝ᱁࡟㐺⏝ࡉࢀࡓ࣮ࣜࢹ࢕ࣥࢢ
ࢣ࣮ࢫ࡛ⴭྡ࡞ࡶࡢ࡜ࡋ࡚ࠊ࢝ࢼࢲࡢ஦౛ࡀࠊᯡᐦ㝔㸦Privy Council㸧࡟ୖッࡉࢀࡓCook v DeeksุỴ㸦[1916] AC 554㸧ࡀ࠶ࡿࠋ࡞࠾ࠊno-profit
࣮ࣝࣝࡀࠊno-conflict࣮ࣝࣝࡢࢧࣈ࣮࡛ࣝࣝ࠶ࡿࡢ࠿ࠊ࠶ࡿ࠸ࡣ⊂❧ࡋࡓ༢⊂࣮ࣝࣝ࡞ࡢ࠿ࡢ㆟ㄽࡀ࠶ࡿࡀࠊ㏆᫬ࡣno-profit࣮ࣝࣝࡣno-conflict
࣮ࣝࣝࡢࢧࣈ࣮࡛ࣝࣝ࠶ࡿ࡜ࡍࡿぢゎࡀ᭷ຊࡢࡼ࠺࡛࠶ࡿ㸦Towers v Premier Waste Management Ltd [2011] EWCA Civ 923 at [48] per 
Mummery LJ㸧ࠋ 















ࡇ࡜࡜࡞ࡾྲྀࠊ ⥾ᙺࡢഃࡀ࠸࠿࡟ၿព㸦bona fides㸧࡛ ࠶ࡗ࡚ࡶࠊ࠶ࡿ࠸ࡣᙜヱ఍♫ࡀᙜヱᶵ఍ࢆ⋓ᚓ࡛ࡁ࡞ࡃ࡚
ࡶࠊ⩏ົ㐪཯࡜࡞ࡿ35ࠋ 
 
㸦㸰㸧Canadian Aero v O’malley᭱㧗⿢ุỴ  















ࡉࢀࡓୖ࡛ࡢ㸧఍♫ࡢᢎㄆ࡞ࡋ࡟ࠊᙜヱ఍♫࡟ᒓࡍࡿ࠿㸦belonging to the company㸧࠶ࡿ࠸ࡣᙜヱ఍♫ࡀ஺΅ࡋ
࡚࠸ࡿࠊ࠸࠿࡞ࡿ㈨⏘ࡶࡋࡃࡣ஦ᴗࡢඃ఩ᛶࡶᙼࡽ⮬㌟ࡢࡓࡵ࡟ᚓࡿࡇ࡜ࡣ࡛ࡁ࡞࠸ࡢ࡛࠶ࡾࠊ≉࡟ᙜヱྲྀ⥾ᙺ
ࡸᙺဨࡀࠊᙜヱ఍♫ࡢࡓࡵ࡟ࡑࡢ஺΅࡟ཧຍࡋ࡚࠸ࡿሙྜࡣࡑ࠺࡛࠶ࡿ࣭ࠋ ࣭࣭࣭  ࣭
                                                  
34 [1967] 2 AC 134 at 144-145 per Lord Russell Killowen. 
35 ཝ᱁࢔ࣉ࣮ࣟࢳࢆ⏝࠸ࡓุỴ࡜ศ㢮ࡉࢀ࡚࠸ࡿࡀࠊᙜヱྲྀ⥾ᙺࡀㄔᐇ࡟㸦good faith㸧⾜ືࡋ࡚࠾ࡽࡎ㈐௵ࢆ㈇ࢃࡉࢀࡓࡶࡢ࡜ࡋ࡚ࠊIndustrial 
Development Corp v CooleyุỴ㸦[1972] 1WLR 443㸧ࡀ࠶ࡿࠋᙜヱྲྀ⥾ᙺࡣྲྀࠊ ⥾ᙺᅾ௵ᮇ㛫࡟ࡣ฼┈ࡣᚓ࡚࠸࡞࠸ࡀྲྀࠊ ⥾ᙺᑵ௵୰࡟ᙜヱὶ⏝
ࡣጞࡲࡗ࡚࠾ࡾࠊ㎡௵ᚋ࡟᏶඲࡟ᐇ⌧ࡋࡓ࡜࠸࠺ࡶࡢ࡛࠶ࡿࠋᙜヱྲྀ⥾ᙺࡣࠊ఍♫ࡀዎ⣙ࢆࡍࡿ࠿ࡶࡋࢀ࡞࠸஺΅࡛఍♫ࡢ௦⾲࡜ࡋ࡚⾜ືࡋ࡚࠾ࡾࠊ
ᙼࡢ⿢㔞ࡣ㠀ᖖ࡟ᗈ⠊࡛࠶ࡗࡓࠋ⿕࿌ྲྀ⥾ᙺࡣࠊ⑓Ẽࢆ⿦ࡗ࡚ࠊᙼࡢ㎡⫋ࢆィ⏬ࡋࠊ㎡⫋ᚋᙜヱ఍♫࡜➇ᴗ࡜࡞ࡿࡇ࡜ࡶணᮇࡋ࡚࠸ࡓ஦౛࡛࠶ࡿࠋ 

































ୖグ1. ࡛ࡣࠊ➇ᴗつไ࡟࠾ࡅࡿࠕཝ᱁࢔ࣉ࣮ࣟࢳ ࡜ࠖࠕᰂ㌾࢔ࣉ࣮ࣟࢳ ࡟ࠖࡘ࠸࡚ྂ඾ⓗ࡞ุ౛ἲࢆ☜ㄆࡋࡓ
ࡀࠊ௨ୗࠊ2000ᖺ௨㝆㸦ࡓࡔࡋࠊ2006ᖺ఍♫ἲไᐃ௨๓㸧ࡢ୺せ࡞࣮ࣜࢹ࢕ࣥࢢࢣ࣮ࢫ40ࢆࠊ୧࢔ࣉ࣮ࣟࢳࡢᑐ
ẚ࡟ὀ┠ࡋ࡞ࡀࡽࠊ᫬⣔ิ࡛ᴫほࡍࡿࠋ࡞࠾ࠊ2006 ᖺἲไᐃ┤๓ࡢ஦౛࡛ࠊྲྀ⥾ᙺࡢ㎡⫋๓ᚋࡢࠕ఍♫ࡢᶵ఍ࠖ
ࡢྲྀᚓၥ㢟࡟ࡘ࠸࡚ࠊከࡃࡢඛ౛ࢆཧ↷ࡋ࡚࠸ࡿFoster Bryant Surveying Ltd v Bryant᥍ッ㝔ุỴ41࡟ࡘ࠸࡚
ࡣࠊ3. ࡟࠾࠸࡚ⱝᖸヲ⣽࡟᳨ウࡍࡿࠋ  
 
                                                  
38 [1974] SCR 592 at 607-608 per Laskin J. 
39 [1974] SCR 592 at 621 per Laskin J. 
40 ୺せ࡞࣮ࣜࢹ࢕ࣥࢢࢣ࣮ࢫࡢ㑅ᢥ࡟ᙜࡓࡗ࡚ࡣࠊḟࡢࢣ࣮ࢫࣈࢵࢡࠊࢸ࢟ࢫࢺࢆ୺࡟ཧ↷ࡋࡓࠋLen Sealy & Sarah Worthington Sealy & 
Worthington’s Cases and Materials in Company Law (Oxford University Press, 10th edn, 2013); Davies & Worthington, supra note 28; Keay, 
supra note 28; Kershaw, supra note 27. 




㸦㸯㸧CMS Dolphin v Simonet42㧗➼ἲ㝔ุỴ  










ࠕ࣭࣭࣭㎡⫋ᚋ࡟఍♫ࡢᡂ⇍ࡋࡓ஦ᴗᶵ఍㸦a maturing business opportunity㸧ࢆὶ⏝ࡋࡓྲྀ⥾ᙺࡢ㈐௵ࡢᇶ
♏࡜࡞ࡗ࡚࠸ࡿࡶࡢࡣࠊྲྀ⥾ᙺࡀཷク⪅ⓗ⩏ົ㸦fiduciary duties㸧ࢆ㈇ࡗ࡚࠸ࡿࡇ࡜࡟㛵ࡋࠊᙜヱᶵ఍ࡀࠊ఍♫
ࡢ㈨⏘㸦property of the company㸧࡛࠶ࡿ࠿ࡢࡼ࠺࡟ᢅࢃࢀࡿ࡜࠸࠺ࡇ࡜࡛࠶ࡿࠋᙼࡣࠊ㎡⫋ᚋ࡟ᙜヱᶵ఍ࢆὶ
⏝ࡍࡿࡇ࡜ࢆ᥈ồࡍࡿࡇ࡜࡟ࡼࡗ࡚ࠊᙼ⮬㌟ࡢࡓࡵ࡟ࡑࡢ㈨⏘ࢆ⚾≀໬㸦appropriating㸧ࡋ࡚࠸ࡿࡇ࡜࡟࡞ࡿ43ࠖࠋ  
࠙ศᯒ  ࠚ















                                                  
42 [2001] EWHC (Ch) 415, [2001] 2 BCLC 704. 
43 Id. at [96] per Lawrence Collins J. 
44 (1973) 40 D.L.R. (3d) 371 at 382. 
45 [2001] EWHC (Ch) 415, [2001] 2 BCLC 704 at [2] per Lawrence Collins J. 
46 ᩆ῭᪉ἲ࡜ࡋ࡚ࠊ⾮ᖹἲୖࡢᦆኻ⿵ൾ㸦equitable compensation㸧ࡼࡾࠊ฼ᚓࡢൾ㑏㸦account of profits㸧ࡢ᪉ࡀᮃࡲࡋ࠸࡜ࡉࢀࠊྲྀ⥾ᙺࡀᚓࡓ
฼ᚓࡢ᪉ࡀࠊ఍♫ࡀ⿕ࡗࡓᦆኻࡼࡾ㧗࠸ྍ⬟ᛶࡀ࠶ࡿࡇ࡜ࡀ⌮⏤࡜ࡋ࡚࠸ࡿ㸦Id. at [97] per Lawrence Collins J.㸧ࠋ 
47 Id. at [97] per Lawrence Collins J. 
48 [2002] EWCA Civ 370; [2003] BCC 332 (Court of Appeal). 

















ࠕࡇࢀࡽࡢ≧ἣ࡟࠾࠸࡚ࡣ࣭ࠊ ࣭࣭ Y࣭ࡀB♫࡜ྲྀᘬࡍࡿࡇ࡜ࡣࠊཷク⪅ⓗ⩏ົ㸦fiduciary duty㸧㐪཯࡜ࡣ࡞
ࡽ࡞࠸࣭࣭ 5࣭1ࠖࠋ  




Mashonaland Exploration Co Ltd v New Mashonaland Exploration Co LtdุỴ53࡜ࡑࢀࢆ㈗᪘㝔ࡀᢎㄆࡋࡓ
Bell v Lever Brothers LtdุỴ54ࡀࠊඛ౛ࢆᥦ౪ࡋ࡚ࡁࡓࠋ 
ᮏุỴ࡟࠾࠸࡚ࠊࠕࡶࡋࠊ⾮ᖹἲ㸦equity㸧ࡀཷㄆ⪅㸦fiduciaries㸧࡟せồࡍࡿṇ┤㸦probity㸧ࡢ㧗࠸ᇶ‽࡜ࠊ
ᰴ୺࡜఍♫മᶒ⪅ࡀࡑࡢୖ࡟ᶒ฼ࢆ୚࠼ࡽࢀ࡚࠸ࡿಙ㢗࡟ᚰࢆ␃ࡵ࡚࠾ࡃ࡜ࡍࡿ࡞ࡽࠊMashonalandุỴࡢཎ⌮





                                                  
49 Id., at [75] per Brooke LJ. 
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